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imopucnoH  to  comicgg  jaw 
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Copyright  la  the  legal  recognition  of  the  exclusive  right  of  a  creator  of  a 
literary,  dramatic,  musical  or  artistic  vork  to  control  tha  exploitation  of 
the  vork  and  to  ahare  in  the  benefits  produced  by  the  exploitation  of  that 
vork. 

In  esience,  copyright  provides  a  monopoly  (limited  in  time  end  extent)  to  the 
creator  or  subsequent  ovner  of  the  vork  and  therefore  serres  a  fundamental 
purpoae  of  protecting  and  promoting  creative  effort. 

Copyright  is  purely  a  creature  of  statute.  (See  section  45  of  the  Copyright 
Act.  S.S.C.  1970,  c.30,  vhieh  prorides,  in  part,  that  no  person  is  entitled  to 
copyright  or  any  similar  riiht  in  any  literary,  dramatic,  musical  or  artistic 
vork  except  as  prorided  by  the  Act). 

The  first  -  copyriiht  statute  vas  enacted  in  1709  in  the  United  Harden  and  vas 
limited  to  frantlni  exclusive  rithta  in  book  puhliahing.  However,  as  ire  shall 
discuss  belov,  both  the  U.Z.  and  Canadian  Acts  hare  nov  been  extended  to 
protect  hot  only  books  but  other  forms  of  literary  vorks  as  veil  as  dramatic 
vorks,  musical  vorks,  artistic  vorks,  photographs,  recordings,  etc. 

In  Canade,  copyright  protection  arises  sutomitlcallv  upon  the  creation  of 
those  vorka  protected  by  the  Act,  vlthout  any  need  for  registration.  However, 
as  ve  vill  discuss,  it  is  possible  to  register  copyright  end  registration  does 
have  a  number  of  benefits. 

2.  nsnucnoBS . BrrvEnr  coptsicet.  tatzkts.  trade  ha m  m  ihpttstxial 

BESICTS 

Before  proceeding  In  more  detail  vith  our  diseuaslon  of  copyright,  ve  vill 
briefly  distinguish  copyright  from  patents,  trade  marks  and  industrial  designs. 

(a)  latent  Lev 

Beals  vith  the  protection  of  "inventions".  An  "Invention"  is  defined  in 
Section  2  of  the  Pitent  Aet.  S.S.C.  1970,  c.  P-4,  as  "any  new  and  useful  act, 
process,  machine,  manufacture  or  composition  of  matter,  or  any  new  and  useful 
improvement  in  any  art,  process,  machine,  manufacture  or  composition  of 
matter".  The  term  "art"  means  a  mode  or  method  or  manner  of  accomplishing  a 
change  In  the  character  or  condition  of  material  objects.  Therefore,  vhile 
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NOTE:  This  article  was  prepared  prior  to  the  enactment  of  the 

Copyright  Amendment  Act,  S.C.  1988,*  t.15,  and  does  not  make 
reference  to  the  amendments  to  the  Copyright  Act,  R.S.C.  1985, 
c.  C-42r  implemented  in  that  statute. 

'"l*lease  refer  to 
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copyright  lrv  it  concerned  vlth  the  protection  of  literary,  dratcie,  ausiesl 
•r  artistic  verks,  patent  lev  ii  eoneamed  vlth  the  protection  of 
toehnologieal  ideas  tad  proetuu. 

Cb)  Indt  BtfUtt 

Seals  viti  th«  protection  of  the  symbols  or  "nrki"  used  for  the  purpose  of 
distinguishing  vara*  or  services  eg.  lotos  such  to  the  ltrto  'FT  found  on 
AcDontldo'  products.  Tho  basic  premise  of  ertdo  mark  low  lo  that  the  ovner  of 
t  mart  lo  entitled  to  promt  rival  traders  from  at  in*  Mo  mark  la  ouch  a 
manner  to  to  load  parch  to  era  to  ballon  that  th«7  art  buying  tho  ovnor'o  goods 
vhen  they  art  la  faet  tho  goods  of  a  rival  trader. 

Trade  o&rk  protoetioa  is  afforded  primarily  by  registration  ander  the  Trade 
Harfca  Acte.  2.S.C.  1970,  C.X-10 ,  hover  or,  trade  aarhs  may  also  be  protected 
(bat  to  a  lesser  astent)  by  the  eooaon  lav  tort  of  passing  off. 

(e)  Iad?»tziil  Pciic  Irfv 

Seals  vlth  the  protection  of  nev  and  original  designs  applied  to  an  article  of 
cooaeree  vhleh  is  to  be  multiplied  by  Industrial  process.  In  addition,  the 
shape  of  the  article  of  coon  tree  soy  Itself  be  protected  as  an  Industrial 
design.  In  order  to  be  protected  the  design  or  shape  erase  be  both  original 
end  QPPtmUnt  to  rre_ 

In  example  of  en  industrial  design  night  be  a  particular  design  applied  to  the 
surface  of  a  vase.  Xn  addition,  the  shape  of  the  vast  nay  iteelf  be  protected 
aa  an  industrial  daslrzi. .  Severer,  the  shape  of  a  product  can  only  be 
protected  as  an  industrial  design  vhers  the  shape  is  not  purely  functional. 

For  trample,  the  handle  of  e  teapot  vould  probably  not  be  regieterable  as  an 
industrial  design  because  the.  shape  la  governed  by  function. 

Industrial  designs  require  registration  under  the  Industrie!  Pealci  Aet. 

K.S.C.  1970,  C.I-4,  in  order  to  be  protected  as  designs.  Unlike  patents, 
industrial  designs  do  not  dsal  vlth  protection  of  technological  ideas  and 
processes  but  rather  vlth  the  design  placed  on  the  article  or  the  shape  of  the 
article  Iteelf.  PnJlhe  trade  marks,  industrial  designs  need  not  be  applied  to 
a  produet  for  the  purpose  of  distinguishing  It  froa  other  products.  Severer, 
it  is  possible  for  e  design  to  be  regieterable  under  the  Induatrial  Design  Act 
and  tha  Trade  Hark  Act. 
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Theoretically,  a  design  might  qualify  as  a  refisterabls  "design"  tender  the 
Industrial  Dcsim  Act  and  as  an  "artistic  vork"  under  the  Copyrlaht  Act.  For 
example  a  design  for  a  pattern  to  be  applied  to  the  surface  of  a  teacup  nay 
constitute  both  an  industrial  design  and  an  "artistle  vork"  capable  of 
copyright  protection.  In  order  to  renore  this  overlap,  section  46  of  the 
Coovrlaht  Aet  provides  that  the  Copyrlaht  Act  does  not  apply  to  designs 
capable  of  being  registered  under  the  Industrial  Beslan  Act,  except  designs 
which  although  capable  of  being  registered,  are  not  used  or  intended  to  be 
used  as  models  or  patterns  to  be  multiplied  by  any  industrial  process. 

3.  zBprem,  gyisipn  or  m  wmisg-ig 

In  1985  the  Federal  Government  published  a  report  on  proposed  amendments  to 
the  Copyrlaht  Act  entitled  "A  Charter  of  lights  for  Creators".  An  abridged 
and  summarized  version  of  this  report  is  included  in  the  materials.  This 
report  vas  followed  up  in  February  1986  by  the  "Government  Sesponse  to  the 
Seport  of  the  Subcommittee  on  the  Sevision  of  Copyright".  The  Government 
response  vas  generally  in  support  of  the  report.  Although  it  is  unclear  at  to 
vhea,  if  ever,  the  proposals  vill  be  sdopted  in  legislative  form,  it  is  likely 
that  many  of  the  proposed  changes  vill  eventually  find  their  vay  into  an 
amended  Copyrlaht  Act.  Therefore,  ve  ahall  be  aaVlng  occasional  reference  to 
the  more  important  changes  proposed  by  the  government  report. 

4.  vap-is jprmm-ttjgnmggi 

Under  Subsection  4(1)  of  the  Copyrlaht  Act,  copyright  protection  vill  exist  in 
Canada  if  at  the  date  of  the  making  of  the  vork: 

1.  The  author  vas  a  Canadian  citizen  or  Britiah  subject  or  a  citizen  of 
a  foreign  country  adhering  to  the  Berne  Convention,  si  li  i  resident 
of  the  Commonwealth,'  and 

2.  In  the  ease  of  a  published  work,  if  the  vork  vsa  flret  published 
vithln  the  Cosmonvealth  or  s  country  adhering  to  the  Berne  Convention. 

J  In  addition,  Subsection  4(2)  of  the  Act  allovs  the  Minister  of  Consumer  and 

Corporate  Affairs  to  extend  copyright  protection  in  Canada  to  nationals  of 

1  non-Berne  countries.  For  example  the  United  States  is  not  s  signatory  to  the 

Berne  Convention,  hovever,  the  Minister  has  added  the  United  States  to  the 
list  of  countries  vhose  nationals  are  protected  in  Canada. 

IAs  a  result  of  Subsection  4(1),  foreign  nationals  falling  vlthin  that  clause 
(or  added  by  the  Minister  under  Subsection  4(2))  are  entitled  to  copyright 
protection  in  Canada  without  any  further  .formalities  In  Canada.  For  example, 

1  s  U.S.  national  Is  entitled  automatically  to  copyright  protection  in  Canada 

1  without  any  need  to  register  his  copyright  in  Canada  and  without  the  need  to 

comply  with  any  other  formalities. 
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5.  TtmPA*rVTAL  TgggvpTTTSTTSS  TO  TOOTS  CTI01T 

(a)  flgjgiaillg  *f  ftenregalon 

Subsection  4(1)  of  the  let  provides  that  "copyright  shall  subsist  In 
Canada.. .la  tr«ry  original  li  tarary,  dnaatie,  musical  and  artistic  vork". 

Copyright  lav  only  protaets  tha  aasnor  in  vhieh  ideas  aro  expressed,  not  the 
ideas  themselves.  Tor  example,  if  an  anchor  develops  an  "idea"  or  eoneept  for 
a  book,  nevspaper  article,  etc.,  ha  cannot,  under  copyright  lav,  prevent 
another  person  from  vriting  a  book  or  nevspaper  article  using  the  same  ideas 
or  subject  matter.  Copyright  lav  vill  only  protaet  the  forn  or  expression  of 
the  author's  concept  or  idea.  When  the  author  has  vritten  hia  article,  he 
vill  be  able  to  prevent  others  frea  copying  that  vork. 

In  addition,  an  anther  eaa  only  claim  protection  if  his  ova  vork  (not  idea)  is 
•original*.  1  vork  is  efficiently  •original"  to  serit  protection  if  it  has 
not  been  cooled  from  an  existing  vork.  Zt  is  ver 7  rare  for  a  vork  not  to  peas 
this  lov  thrtahhold  of  originality. 

Beeause  "originality"  essentially  means  that  the  vork  eanaot  have  been  eopied, 
if  a  second  author  arrives  Independently  at  an  identical  fora  of  expression  as 
has  been  used  by  a  previous  author,  the  second  author  vill  have  copyright  in 
his  vork. 

00  The  Vork  Host  be  Tired  in  Material  Tom 

The  second  major  prerequisite  for  copyright  protection,  is  that  the  vork  be 
fixed  in  a  material  fora.  Tor  example: 

(1)  Tha  definition  of  "draaatle  vork"  in  Section  2  of  the  Act  includes  any 
plaes  for  recitation,*  choreographic  vork  or  entertainment  in  dumb  shov, 
the  scenic  arrangement  or  acting  fora  of  vhieh  is  fixed  in  vriting  or 
otherwise. 

(2)  The  definition  of  "musical  vork"  in  Section  2  eovars  any  combination  of 
melody  and  harmony,*  or  either  of  them,  printed,  reduced  to  vriting.  or 
otherviae  graphically  produced  or  reproduced. 

Although  the  requirement  that  "vorks"  be  fixed  in  a  material  form  is  only 
explicitly  set  out  in  tha  Copyright  *et  vith  respect  to  dramatic  vorks  and 
musical  vorks .  it  has  been  held  that  this  requirement  applies  to  all  literary, 
dramatic,  musical  and  artistic  vorks.  All  of  these  vorks  must  be  expressed  to 
some  extent  in  a  material  form  capable  of  identification  and  haring  s  more  or 
less  permanent  form. 
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Several  problems  arise  by  virtue  of  the  requirement  of  fixation: 

(1)  If  a  lecturer  fires  a  lecture  vithout  notes,  and  a  person  takes  notes  at 
the  lecture  and  subsequently  publishes  it,  the  leeturer  will  hare  no 
recourse  under  eopyrifht  lav  because  his  lecture  vaa  nerer  reduced  by  him 
to  a  material  fora  capable  of  identification.  Presently,  such  vorks  vculd 
only  be  protected  if  reduced  to  vritinf  prior  to  presentation. 


(2)  In  the  ease  of  musical  vorks,  they  must  be  reduced  to  vritinf,  or 

othervise  graphically  produced  or  reproduced  (Section  2).  Is  a  result,  if 
'A*  composes  music  but  does  not  reduce  it  to  vritinf  or  othervise 
fraphieally  reproduce  it,  and  then  *B*  hears  the  music  from  *1*  and 
himself  reduces  It  to  vritinf  it  vould  sppesr  that  *A'  vould  have  no  right 
to  object.  However,  in  such  circumstances,  it  is  .not  clear  vhether  'B* 
himself  vould  have  eopyrifht  because  by  merely  copying  vhat  he  has  heard, 
his  fraphle  reproduction  of  the  musie  may  not  be  sufficiently  "original". 


(3)  .Another  difficulty  vith  musical  vorks  is  that  they  must  either  be  reduced 
to  vritinf  or  graphically  reproduced.  In  other  words  if  'A'  hums  his 
musical  composition  into  a  tape  recorder,  that  recording  is  not  protected 
as  musical  vork. 


(4)  Broadcasts  of  "lire"  erents  create  a  similar  difficulty.  For  example  a 
live  event  which  is  broadcast  vithout  harinf  been  preylously  fixed  in  some 
permanent  form  (e.f.  on  film)  has  been  held  not  to  be  entitled  to 
eopyrifht  protection  (Canadian  Admiral  y.  Ecdlffuslon.  [1954]  Ex.C.2., 
382). 


6.  imaas  n 


UTO  WOH-?ECngCTgD  worcs 


(a)  Literary  Vorks 


Subsection  4(1)  of  the  Act  fires  protection  to  every  original  literary, 
dramatic,  musical  and  'artistic  vork.  The  tern  "literary  vork"  is  defined  as 
including  maps,  charts,  plans,  tables,  and  compilations.  Although  the 
definition  is  not  exhaustive,  it  is  apparent  that  in  order  to  attract 
protection,  a  literary  vork  need  not  have  any  particular  artistie  merit. 
Indeed  it  has  been  stated  that  the  vords  "literary  vork"  coyer  any  work  which 
is  expressed  in  print  or  writing  (or  some  material  form),  irrespective  of 
quality  or  style. 

In  addition,  in  order  for  a  vork  to  be  protected  as  a  literary  vork,  it  must 
give  pleasure  or  information.  However,  as  noted  above,  this  does  not  mean 
that  the  vritten  information  must  be  in  a  high  style  or  have  any  particular 
artistic  merit. 
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la  other  voria,  la  order  to  ettrect  protaction  as  e  lltarary  vork,  the  vork 
need  only  be  original,  exurg aaed  In  t  Material  fora  end  traaaalE.  information 
or  enjoyment.  As  e  remit,  it  has  been  held  that  letters,  trade  catalogue*, 
liata  of  horsea,  and  tables  of  flgtrts  are  all  protected  as  literary  vorka. 

CD  figazslitoOflxla 

•  Several  cases  hare  discussed  vhether  a  single  vord  or  aereral  vords 
together  are  protected  as  literary  vorka.  for  example,  In  a  recent 
case  the  Coart  had  to  determine* whether  copyright  existed  in  the  aeae 
ZSESS*  Si*  Coart  held  that  copyright  did  not  cxlat  in  the  neae 
because  in  order  to  qualify  a a  a  literary  vork,  it  vaa  necessary  that 
the  vord  be  intended  to  afford  either  information  end  instruction  or 
pleasure  in  the  fora  of  literary  enjoyment.  ‘Since  the  vord  Exxon  v«s 
.  not  created  for  either  purpoae,  it  vaa  not  protected.  The  feet  thet 
vork  end  labour  say  hare  gone  Into  creating  the  vork  vaa  therefore 
not  determinative.  r^ran  Corporation  r.  Tnaurance  Consultants. 

[1931]  3  ILL  Z.2.  241).  A  similar  result  vas  achieved  in  e  eaee 
involving  the  vord  "Voablas"  fWoablea  Ltd,  v.  Voablea  Skiona  Ltd.. 
[1979]  X.P.C.  99). 

(ii)  HUea 

Section  2  of  the  let  provides-  that  "vork**  includes  the  title  thereof 
vhen  such  title  is  original  end  distinctive.  Several  eases  have 
considered  vhether  particular  titles  of  songs  and  television  programs 
vere  protected  as  "literary  vorka”.  Xn  one  ease  a  plaintiff  ovned 
the  copyright  in  a  song  called  "The  Han.  Who  Broke  the  Benk  of  Monte 
Carlo".  Subsequently,  the  defendant  made  a  film  uaing  the  seme  title 
end  the  plaintiff  claimed  that  copyright  in  his  title  had  been 
infringed.  The  Court  held  that  a  title  can  only  be  protected  if  It 
is  original  and  distinctive  end  ia  not  a  hackneyed  phrase.  In 
addition,  a  title  vlll  only  be  protected  if  it  le  e  aubstantiel  part 
of  the  plaintiff  vs  entire  vork.  For  example  in  this  case  it  vaa  held 
that  the  title  vaa  not  a  substantial  enough  part  of  tha  entire  song 
(T rancia  Day  and  Hunter,  ltd,  v.  Twentieth  Century  Fox.  [1940]  A.C. 
112). 

In  a  subsequent  case,  tha  lame  vaa  vhethar  the  title  of  e  television 
program  called  "Doctor  Today"  vaa  entitled  to  protection.  The  Court 
held  that  the  title  could  only  be  protected  vhere  it  vaa  original  end 
distinctive.  In  addition,  the  Court  stated  that  a  title  that  la 
purely  descriptive  cannot  be  said  to  be  original.  The  Court  held 
that  tha  title  "Doctor  Today"  vaa  neither  original  nor  distinctive. 
Hovrrer,  the  Court  suggested  that  e  title  such  aa  "This  Hour  Has 
Seven  Days"  vould  be  sufficiently  original  and  distinctive,  because 
normally  no  one  expects  to  hear  that  an  hour  ia  eoapoeed  of  seven 
days  (flam and  v.  Soclete  ladlo-Canada  (1967),  53  C.P.X.  217). 
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As  a  result  of  the  esse  lev  it  appears  that  a  title  vill  rarely  be 
protected  by  copyright  lav.  Eovever,  titles  nay  sometimes  be 
protected  under  the  eooaon  lav  of  passim*  off.  For  example,  a 
defendant  can  be  prohibited  froa  main*  the  saae  or  a  substantially 
similar  title  as  that  used  previously,  vhere  the  previous  user  has 
acquired  a  distinctive  reputation  for  the  title.  Is  such 
elremstancas  if  the  defendant's  vork  is  likely  to  deceive  the  public 
into  eiHtikiTu  that  they  are  in  fact  purchasing  the  plaintiff's  vork, 
the  plaintiff  vill  be  entitled  to  protection  fV.H.  Allen  v.  Brovn . 
Vataon.  [1965]  E.P.C.  191). 

-  (ill)  Collective  Works 

"Collective  vorka"  are  defined  in  Section  2  to  include:  an 
encyclopedia,  dictionary,  newspaper  or  negating.  A  collective  work 
has  a  copvrlaht  of  its  ovn  independent  of  the  copyright  ..in  the 

Individual  pieces  that  make  up  the  compilation.  For  example,  a 
magazine  may  be  comprised  of  articles  and  photographs  provided  by 
numerous  copyright  owners.  If  someone  makes  copies  of  the  magazine 
that  person  vill  be  infringing  not  only  the  individual  copyrights  in 
the  articles  and  photographs,  but  also  the  copyright  in  the  magazine 
itself. 

Civ)  *  gflaaiiitiana 

Section  2  defines  "literary  work"  to  include  "compilations".  A 
"compilation"  vould  include  such  things  as  a  eoeeer  betting  coupon 
setting  out  a  list  of  soecer  games  to  be  played  on  a  particular  date, 
and  the  odds  available  to  betters  on  each  game  (Ladbrokc  (Football^ 
Limited  v.  William  Hill.  [1964]  1  W.L.2.  273).  Although  the 
"compilation"  may  be  lacking  in  any  literary  taste  or  artistic 
quality,  it  As  nonetheless  expressed  in  vritten  form,  "original"  in 
the  sense  that  it  was  not  eopied,and  imparting  information. 

Similarly,  it  has  been  held  that  business  accounting  forms  using  a 
system  of  coloured  pages,  ruled  headings,  categories,  columns  etc. 
are  entitled  to  protection  under  this  category  of  literary  vorks. 

She  Court  held  that  these  compilations  vere  literary  vorks  in  the 
sense  thst  they  vere  original  vritten  or  printed  matter  imparting 
information  or  ideas  (Bulaan  Croup  Limited  v.  One  Write  Accounting 
(1982),  62  C.P.X.  (2d)  149). 

(b)  Prrafltlc  ygrka 

Section  2  of  the  Act  defines  "dramatic  vork"  to  include  any  piece  for 
recitation,  choreographic  vork  or  entertainment  in  dumb  ahov,  the  scenic 
«rr»  atweat  or  acting  form  of  which  is  fixed  in  writ  ins  _or  othervjgg. 
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The  essential  element  of  *  draaatle  work  la  that  thert  b«  some  fora  of 
«r?tn»gggat  of  tttnta  and  Incident*  flTmd  in  writing  or  otherwise.  It  is 

cla*r  froa  t he  definition  of  draaatle  work,  that  rath  a  work  M7  also  b«  a 
lit«rar7  work.  Iho  baat  czaapla  of  eourae  la  a  play.  A  play  la  a  literary 
vork  la  the  acnaa  that  It  written  down.  However,  it  rill  also  be  a  draaatle 
vorh  if  the  play  la  made  op  of  a  aarlaa  of  predetermined  incidents  and  areata. 

Pot  simply,  in  order  for  a  vorh  to  eonatitota  a  draaatle  vorh  there  vast  be  a 
aarlaa  of  eoaaecntlvely  related  create  that  tall  a  atory  either  In  vords  or  In 
mime.  Zt  la  eaaeatial  that  there  be  a  atory  —  a  thread  of  consecutively 
related  areata.  Dialogue  la  aot  naeaaaax7. 

Protection  for  draaatle  vorka  enbaiata  not  In  the  actual  verde  of  dialogue 
created  by  the  author  (aa  In  the  eaae  of  a  literary  vorh),  bot  In  the  draaatle 
ineldeata  thcaaelrea.  This  la  the  fondaaeatal  difference  between  draaatle 
vorka  and  literary  vorka. 

In  order  for  a  combination  or  aeqnenee  of  events  and  Incidents  to  be  protected 
aa  a  dramatic  vorh,  they  must  be  norel.  If  the  scries  of  incidents  and  the 
combination  of  draaatle  events  are  aerelr  common  -they  would  be  not  protected 
as  a  dramatic  vorh.  In  those  eircnastances,  the  creator  of  the  "work"  would 
only  be  entitled  to  relief  against  a  third  party  lifting  the  particular  words 
or  dialogue  in  vhieh  the  cventa  were  expressed  by  the  author,  (i.e*  if  there 
la  an  infringeaent  of  the  author's  "litarary  vorh"). 

la  noted  above,  a  draaatle  vorh  vlll  only  be  protected  If  it  hae  been  fixed  in 
writing  or  otherviae.  Difficulties  have  eomeeiaee  arisen  vhert  no  written 
aheteh  exists.  Por  axaapla  a  vrltar  may  have  come  up  with  a  clever  idee  for  a 
talevleion  series.  He  may  then  have  met  with  a  producer  to  discuss  his  ideas 
even  though  he  has  not  as  yet  written  anything  down.  In  these  eiremacanees 
it  would  be  impossible  for*  the  author  to  elala  copyright  protection.  However, 
it  hae  been  held  that  in  these  circumstances  the  author  may  have  a  elala  for 
breach  of  confidence  if  the  unfixed  idea  is  stolen  froa  hla.  In  order  to 
sueeecd,  the  plaintiff  must  show  that  the  idea  was  expressed  to  the  defendant 
in  eireuamtaneee  in  vhieh  the  defendant  kaev  or  ought  to  have  taiovn  that  he 
vaa  aot  entitled  to  use  the  idea  at  vlll.  In  addition,  it  must  be  shown  that 
the  idea  was  clearly  identifiable,  original,  of  potential  eoomerelal 
attractiveness ,  and  capable  of  being  realized  (Traaer  and  Othera  v.  Thames 
Television.  [1983]  2  ALL  Z.2.  101). 

(c)  aarfca 

Section  2  of  the  Act  defines  a  "musical  work"  as  any  combination  of  melody  end 
harmony,  or  either  of  them,  printed,  reduced  to  writing,  or  otherviae 
graphically  produced  or  reproduced.  As  a  result  of  this  definition,  it  is 
dear  that  a  musical  work  is  only  protected  if  it  has  been  reduced  to  eooe 
form  of  writing.  It  is  therefore  important  to  note  that  "musical  vorka” 
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refers  only  to  the  written  form  of  music  end  not  to  e  recording  of  music. 
Recordings  of  music  ere  not  protected  es  musical  vorks  but  rather  ee 
-Mechanical  contrivances-  (sec  below). 

Za  order  for  a  musical  vork  to  be  entitled  to  copyright  protection  it  must  of 
eoorse  be  original.  This  does  not  eean  that  the  statical  vork  sraat  be  an 
absolutely  nev  production.  A  nev  arrangement  of  an  old  piece  may  be  entitled 
to  protection  provided  that  it  is  more  than  a  mere  copy  vith  some  minor 
variations . 

For  example  in  one  ease  the  defendant  produced  a  piano  forte  score  of  an 
already  existing  opera.  The  Court  held  that  the  piano  forte  score  vas  a 
sufficient  variation  of  the  original  musical  vork  to  be  entitled  to  copyright 
protection  of  its  own  fVood  v.  Booeev  (1867),  L.&.  2.Q.B.  340,  (1868)  L.S.  3 
Q.B.  233). 

Hovever,  in  the  same  case,  the  Court  held  that  although  the  plaintiff' a 
adaptation  may  have  sufficient  originality  to  varrant  protection  from 
infringement  by  others,  it  may  nonethelesa  at  the  same  time  be  infringing  the 
copyright  of  the  composer  of  the  original  opera.  Although  ve  shall  be  dealing 
vith  the  issue  of  infringement  later,  it  is  important  to  note  that  a  vork  may 
be  sufficiently  -original"  to  varrant  protection  from  infringement  by  others, 
even  though  that  vork  is  itself  an  infringement  of  someone  else's  copyright. - 

(d)  Artistic  Works 

Section  2  of  the  Copyright  Act  defines  "artlstle  vorks"  as  including  vorka  of 
painting,  drawing,  sculpture,  artistic  craftsmanship,  architectural  vorks  of 
art,  engravings  and  photographs. 

In  order  for  an  artistic  vork  to  be  protected  it  must  of  course  be  original  in 
the  sense  that  it  has  not  been  eopled  from  another  vork. 

In  addition,  copyright  vill  only  exist  in  the  form  of  the  artlstle  vork  and 
not  in  the  idea  or  subject  matter  behind  the  vork.  For  example  if  an  artist 
produces  a  painting  of  a  man  standing  upside  down  on  a  bicycle,  there  is 
nothing  to  prevent  another  artist  from  subsequently  painting  a  piece  employing 
the  same  idea  or  subject  matter.  Hovever  the  second  artist  cannot  copy  the 
precise  manner  in  vhlch  the  original  aubjeet  or  idea  vas  expressed. 

In  order  to  attract  protection,  artlstle  vorks  do  not  generally  have  to  appeal 
to  aesthetic  tastes.  They  can  be  purely  technical  and  functional  and  still  be 
protected.  For  example  a  drawing  of  a  set  of  shelves  can  be  protected  as  an 
artlstle  vork  even  though  the  drawing  has  no  real  artlstle  merit  as  such  (L.B. 
Flastlcs  v.  Svlah  Products.  (1977]  F.S.2.  87). 
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The  only  exceptions  to  t Mi  role  art  in  the  case  of  "works  of  artistic 
eraftaaanahip"  end  "architectural  works  of  art"  which  constitute  tvo  specific 
categories  of  artistic  voria. 

in  "architectural  work  of  art"  as  the  nano  suggests,  la  a  building  or 
structure  (as  opposed  to  the  plans  or  drawings  upon  which  the  building  ia 
.baaed),  A  "work  of  artistie  craftsmane hip"  is  a  three-dimensional 
representation  e.g.  a  pleee  of  pottery*  In  order  to  attract  copyright 
protection  "architectural  works  of  art"  and  "works  of  artistie  eraftsaanship" 
scat  hare  been  produced  with  an  intention  of  appealing  to  aesthetic  tastes. 

(i)  Photographs 

• 

Photographs  are  another  fora  of  "artistie  work".  "Photograph”  ia 
defined  to  scan  photolithograph  and  any  work  produced  by  any  process 
analogous  to  phoeography.  is  a  result  of  this  definition,  s  still 
picture  ertated  by  video  ia  noe  a  photograph  because  Tideo  images  are 
not  created  by  a  process  analogous  to  phoeography  (See  Canadian 
Admiral  r.  gedlffualon.  supra). 

Although  a  work  Bust  generally  be  original  in  the  sense  that  it  is 
not  eopied  froa  another  work,  a  photograph  of  an  existing  work  will 
be  entitled  to  copyright  protection  even  though  the  photograph  nay 
itself  be  an  infringement  of  another  work  of  art  (Havkes  r. 

Paramount.  [19341  1  Ch.  593;  but  see  Subsection  17(2) (e)  of  the  Aet 
which  provides  that: 

(a)  it  does  not  constitute  en  infringement  to  sake  or  publiah 
photographs  of  a  sculpture  or  work  of  artlacle  eraftsaanship  if 
such  work  is  permanently  situated  in  a  public  glace  or  building: 
end 

(b)  it  is  not  an  infringement  of  copyright  to  sake  or  publish 
photographs  of  gsz  architectural  work  of  art). 

(li)  lagrariaga 

Engravings  are  defined  to  include  etchings,  lithographs,  woodcuts, 
prints,  and  other  similar  works,  not  being  photographs.  Once  again, 
as  In  the  ease  of  photographs,  an  engraving,  by  its  very  nature  will 
generally  be  a  copy  of  another  work.  However,  it  has  been  held  that 
an  engraving  ia  sufficiently  original  by  virtue  of  the  fact  that  the 
engraver  produces  his  image  by  a  etna  very  different  from  those 
employed  by  the  painter  or  draftsman  from  whom  he  eoples  fWevtem  ▼. 
Cowie  (1227) ,  4  Bing.  234). 
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(ill)  Sculptures 

Defined  In  Section  2  as  including  easts  and  models. 

(e)  Cinematographic  Works 

Section  2  of  the  Act  defines  a  "dramatic  vork"  as  including  any  cinematograph 
production  vhere  the  arrangement  or  acting  form  or  the  combination  of 
incidents  represented  girt  the  vork  an  original  character.  Section  2  defines 
"cinematograph"  as  including  any  vork  produced  try  any  process  analogous  to 
cinematography.  Subsection  3(1) (e)  of  the  Act  provides  that  if  a 
cinematographic  film  does  not  have  "original  character",  it  say  nonetheless  be 
protected  as  a  series  of  photographs. 

One  of  the  major  cases  in  Canadian  copyright  lav  is  the  case  of  Canada  Admiral 
t.  MUfWlgn,  supra. 

In  this  case  the  plaintiff  broadcast  lire  football  games  and  taped  football 
gases.  The  defendant  received  the  broadcasts  and  transmitted  them,  amongst 
other  places,  in  his  store.  One  of  the  issues  that  arose  vas  whether  or  not 
the  live  or  taped  broadcasts  vere  protected  as  cinematographic  vorks.  The 
Court  held  that  the  live  broadcasts  vere  not  protected  as  cinematographic 
vorks  because  they  vere  not  produced  by  a  process  analogous  to 
cinematography.  The  Court  held  that  cinematography,  like  photography, 
requires  the  focusing  of  light  on  an  emulsified  film  surface  that  can  be 
developed  into  a  negative  and  finally  a  positive  image.  However,  live 
transmissions  of  a  telecast  take  place  through  a  system  of  transmission  of 
electro-magnetic  vaves  through  ether.  As  a  result,  the  Court  held  that  a  live 
broadcast  vas  not  protected  as  a  cinematograph  production. 

The  Court  also  held  that  in  order  for  a  vork  to  be  protected  as  a 
cinematograph  production  it  vas  necessary  under  section  2  that  "the 
arrangement  or  acting  fora  and  combination  of  incidents  must  give  the  vork  an 
original  character".  Hovever,  vhere  the  plaintiff's  labour  consisted  of 
merely  selecting  particular  shots  to  be  broadcast  (with  the  producer  having  no 
control  of  the  events  taking  place  on  the  field),  this  did  not  give  the  vork  a 
sufficiently  original  character. 

The  Court  then  vent  on  to  discuss  vhether  the  live  broadcast  could  be 
protected  under  Subsection  3(1) (e)  of  the  Act  as  a  series  of  photographs.  The 
Court  held  that  in  order  for  a  vork  to  be  protected  as  a  photograph,  it  must 
be  produced  by  a  process  analogous  to  photography.  Because  the  live  pictures 
used  no  negatives,  the  Court  held  that  they  had  not  been  produced  by  a  process 
analogous  to  photography  and  vere  therefore  not  protected  as  a  series  of 
photographs. 
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However,  as  rtttrdj  those  broadcasts  that  had  been  filmed  prior  to  broadcast, 
the  Court  bald  that  although  these  did  not  constitute  "cinema  to  trap  hie  works* 
(*j  they  lacked  the  original  eharaeter  required)  they  vers  nonetheless  capable 
of  protection  a a  a  aeries  of  photographs  under  Sobsubeeetion  3(l)(e). 

Under  the  reasoning  of  the  Canadian  Admiral  case,  a  notion  picture  ehot 
originally  on  video  would  not  qualify  as  a  cinematograph  production  beeauae 
rideoa  art  sot  produced  by  a  process  analogous  to  photography.  However,  in 
tha  cssa  of  Ton  Hopkins  v.  Vail  and  Bedekop.  [1984]  3  W.W.2.  535,  the  B.C. 
Supreme  Court  held  that  a  motion  picture  shot  on  Tideo  tape  ves  protected 
under  the  broad  definition  of  "dramatic  works".  Unfortunately,  the  Court  did 
not  refer  to  tho  Canadian  Admiral  daeisioa  and  therefore  the  eaae  ia  of 
questionable  authority. 

The  proposed  amendments  to  the  Copyright  Act  vill  remove  acme  of  the  problems 
created  by  Canadian  Admiral,  by  replacing  the  category  of  "cinematograph 
productions"  with  "audio-visual  works".  This  latter  term  vill  encompass  any 
motion  picture  regardless  of  the  technological  process  utilized. 

(f)  Meehanieel  Contrivances 

Subsection  3(1) (4)  of  the  let  gives  the  ovner  of  copyright  in  a  literary, 
dramatic  or  arosleal  work.  the  aole  right  to  make  nr?  record .  perforated  roll. 

cinematograph  -fila.  or  other  contrivance  by  means  of  which  the  work  may  be 

mechanically  performed  or  delivered.  This  section  gives  the  owner  of 
copyright  in  the  literary,  dramatic  or  musical  work  the  right  to  record  that 
work  in  the  fora  of  a  film,  record  etc.  For  example  "musical  work"  ia  defined 
in  Section  2  ae  being  limited  to  "any  combination  of  melody  and  harmony,  or 
either  of  them,  printed,  reduced  to  writing,  or  otherwise  graphically  produced 
or  reproduced".  The  ovner  of  copyright  in  the  "musical  work"  (as  defined)  has 
the  sole  right  to  make  a  recording  of  that  musical  work. 

In  addition  to  the  right  to  reeord  the  literary,  dramatle  or  musical  work, 
there  is  e  separate  copyright  In  Subsections  4(3)  snd  (4)  in  the  recording 
Itself.  These  Subsections  grant  copyright  in  the  recording  itself  and 
prohibit  anyone  other  then  the  owner  of  the  copyright  in  the  recording  from 
making  copies  of  that  recording. 

(g)  Various  ITon-pro tested  Vorks 

Ve  have  already  discussed  certain  "vorks"  such  as  names  and  titles  which, 
generally  do  not  qualify  for  protection  under  the  Copyright  Act.  Ve  shall  now 
diacusa  two  major  additional  categories  of  "vorks"  which  have  been  held  not  to 
attract  copyright  protection. 
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(i)  Characters 

The  let  does  not  contain  any  prorision  vhich  protects  s  "character".  Tor 
example,  if  "A"  is  veil  taovn  for  appearing  in  public  in  a  particular  |ulae  or 
displays  particular  characteristics  e.g.  Boy  Ceorge,  there  is  nothin*  in  the 
Act  restraining  "B"  froa  taking  and  sealing  photographs  or  the  character  or 
using  an  actor  similarly  dressed  or  veth  similar  characteristics  in  a  film. 
However,  if  the  original  "character"  vas  incorporated  into  a  dramatic  vork. 
s.g.  a  film,  and  "B"  uses  an  identical  "character"  in  a  subsequent  work,  this 
say  amount  to  an  infringement  of  copyright  in  the  original  dramatic  vork. 

One  of  the  reasons  vhy  "characters"  are  not  protected  is  because  copyright 
requires  that  a  "work"  be  fixed  in  soae  material  form.  Unless  a  "character” 
is  incorporated  into  some  fora  of  literary,  dramatic,  musical  or  artistic 
work,  the  fixation  requirement  is  not  met,  and  the  character  remains  an  "idea" 
which  is  not  protected  by  copyright. 

Zt  should  be  noted,  havever,  that  "characters"  stay  be  protected  under  the  lav 
of  appropriation  of  personality  (Krouae  ▼.  Chrysler  Canada  (1973),  1  0.2.  (2d) 
225). 

(11)  Performer's  Performance 

Under  the  current  Act,  a  performer  has  no  copyright  in  his  or  her 
performance,  for  example,  if  a  performer  sings  a  "musical  vork".and  the 
defendant  makes  an  unauthorized  recording  of  the  performance,  the  performer 
has  no  recourse.  (Hoverer,  if  the  performer  also  happens  to  be  the  owner  of 
copyright  in  the  "musical  work"  being  performed,  the  defendant  vould  be 
infringing  the  performer's  section  3(1) (d)  right  to  make  a  recording  of  his 
"musical  work"). 

The  Charter  of  Eights  for  Creators  has  recommended  that  a  nev  copyright  be 
granted  to  performers  to  protect  them,  inter  alia,  from  the  unauthorized 
recording  of  their  performances.  If  the  recommendation  is  enacted  in 
legislation,  the  performer  viU  be  able  to  restrain  "bootleg"  recordings  of 
his  performances. 

7.  OWHEBSHIP-  Of  C0PT2ICHT 

Subsection  12(1)  of  the  Act  proTides  that  as  a  general  rule,  the  author  of  a 
work  shall  be  the  first  owner  of  the  copyright  therein.  It  is  important  to 
note  that  this  section  makes  the  author  the  first  ovner  of  copyright.  This 
recognizes  the  fact  that  the  author  may  subsequently  assign  part  or  all  of  his 
copyright  to  another  party  who  will  then  become  the  ovner  of  part  or  all  of 
the  copyright  with  all  the  rights  attendant  upon  ownership. 
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The  issue  then  turns  to  vho  la  the  author  of  a  particular  work.  The  term 
•author"  la  not  defined  in.  the  let-  However,  robject  to  certain  exceptions  to 
be  diaesaaed  below,  the  eourtJ  hare  determined  that  the  author  of  a  work  la 
the  person  vfao  puts  the  work  into  a  fixed  fora  capable  of  copyright 
protection.  In  order  to  be  an  anchor  it  la  necessary  that  one  participate  in 
the  actnal  expression  of  the  ideas  into  a  particular  fora.  Tor  ax ample,  to  be 
-en  anchor  of  a  book  one  muse  do  sort  than  suggest  ideas  for  tha  book,  one  must 
•act nally  partidpata  in  tha  axpreasion  of  thoae  ideas  in  chair  written  fora. 

These  fenaral  principals  apply  to  aost  forms  of  copyrighted  vork.  Howerer ,  ‘ 
specific  rales  apply  to  certain  works. 

(a)  aasaiasfca 

• 

Section  9  of  the  Copyright  Act  pro  rides  that  the  anchor  of  a  photograph  is 
deemed  to  be  the  person  vho  is  the  owner  of  the  negacire  from  which  the 
photograph  was  directly  or  indirectly  prodneed.  This  is  e  rather  vague  and 
strange  definition-  Under  this  definition  it  la  possible  that  someone  other 
than  the  photographer  might  be  deemed  to  own  the  copyright  in  that 
photograph.  As  a  resale,  the  Charter  of  Sights  for  Creators  suggests  that 
ownership  of  copyright  in  a  photograph  will  be  rested  in  the  person  who 
compotes  the  phoeograph,  e.g.  the  photographer. 

(b)  5mi  Zcwrtiaia  ' 

Section  10  of  the  Copyright  Aet  provides  that  the  person  vho  owns  the  original 
plate  from  which  a  sound  recording  may  be  derired  (i.e.  the  master)  is  deemed 
to  be  the  anchor  of  the  recording.  Therefore  the  owner  of  the  plate  would 
hare  the  mechanical  contrlranea  copyright  under  Subsections  4(3)  and  (d),  i.e. 
the  right  to  restrain  others  from  making  copies  of  the  record. 

The  Charter  of  lights  for  Creators  recommends  that  the  person  or  entity 
principally  responsible  for  the  arrangements  undertaken  for  the  making  of  the 
recording  should  be  the  anchor.  In  the  case  of  musical  records  this  person 
will  be  the  record  producer. 

(e)  ciT^^nn-aphic  Works 

la  was  discussed  above,  a  motion  picture  may  have  copyright  protection  in  one 
of  two  ways: 

1.  as  a  dramatic  vork  if  there  is  an  arrangement  or  acting  form  or 
combination  of  incidents  giving  the  work  original  character;  or 

2.  as  a  series  of  photographs  if  this  dramatic  element  ia  absent. 
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Under  the  present  Act,  if  a  cinematographic  work  is  only  protected  aa  a  series 
of  photographs,  the  owner  of  copyright  in  the  cinematographic  work  is  the 
owner  of  the  negative  (Section  9). 

Zf  the  notion  picture  qualifies  aa  a  dramatic  work,  however,  it  is  not  dear 
who  the  author  of  the  work  would  be.  One  would  have  to  ask  who  is  responsible 
for  putting  together  the  various  component  parts  of  the  motion  picture  i.e. 
the  dialogue,  music,  earners  work  etc.  It  is  generally  understood  that  the 
producer  of  a  film  is  the  author  (and  therefore  first  owner)  of  copyright  in  a 
motion  picture.  However,  it  is  arguable,  that  the  director  should  be  regarded 
as  the  author  of  the  motion  picture  because  he  is  more  directly  involved  in 
the  artistic  creation  of  the  work. 

(d)  Exceptions  to -the  Author  as  First  Owner  Edc 

(i)  Commissioned  Works 

Subsection  12(2)  of  the  Act  provides  that  in  the  case  of  engravings, 
photographs  or  portraits  which  have  been  commissioned  by  another 
person  for  valuable  consideration,  the  person  commissioning  the  work 
is  the  owner  of  copyright  in  the  work  unless  there  is  tn  agreement  to 
the  contrary. 

The  Charter  of  Sights  for  Creators  recommends  that  the  rule  In 
•  Subsection  12(2)  be  reversed  so  that  the  author  of  a  commissioned 
work  will,  in  the  absence  of  an  agreement  to  the  contrary,  be  deemed 
to  be  the  owner  of  copyright  in  the  work. 

(ii)  Contracts  of  Service 

Subsection  12(3)  of  the  Act  provides  that  if  the  author  was  in  the 
employment  of  another  person  xznder  a  contract  of  service  or 
apprenticeship  and  the  work  was  made  in  the  course  of  his  employment, 
the  employer  will  be  deemed  to  be  the  first  ovner  of  the  copyright  in 
the  absence  of  an  agreement  to  the  contrary.  The  section  goes  on  to 
provide,  however,  that  in  the  case  of  articles  or  other  contributions 
to  s  newspaper,  magazine,  or  similar  periodical,  the  employee/ author 
retains  the  right  to  restrain  the  publication  of  his  work  otherwise 
then  as  part  of  the  newspaper,  magazine  or  periodical.  This  right  is 
also  subject  to  any  agreeaenc  to  the  contrary. 

The  essential  issue  in  Subsection  12(3)  is  to  determine  when  a  work 
has  been  produced  under  s  "contract  of  service".  Traditionally,  in 
determining  whether  a  work  waa  produced  under  a  contract  of  service 
the  courts  have  looked  at  the  degree  of  control  exercised  by  the 
"employer"  over  the  manner  in  which  the  author  performs  his  services 
i^e.  the  degree  of  Independence  that  the  author  has. 
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Cis  difficulty  with  this  teat  via  that  certain  authors  are  in  such  e 
a  color  position  In  a  company  that  although  they  ere  working  for  the 
company,  they  are  not  subject  to  a  .high  detree  of  control  in  the 
performance  of  their  aerrieea.  Tor  example  a  senior  political 
correspond  eat  vtll  not  be  eubject  to  a  high  decree  of  control  by  the 
editor  in  vrltlnx  articles*  In  these  circumstances,  the  eoorts 
have  that  sueh  an  anchor  may  nonathaleaa  be  deemed  to  have 

vrittea  his  etory  nader  a  "contract  of  aarvice"  if  his  work  vaa  an 
intearel  part  of  the  business  of  tha  "employer". 

(«)  Vorfca  of  Joint  Authorship 

Section  2  of  the  let  defines  a  work  of  "joint  authorship"  as  a  vork  produced 
by  the  collaboration  of  evo  or  more  authors  in  vhieh  the  contribution  of  one 
author  is  not  distinct  from  the  contribution  of  tha  other  anthor  or  authors. 

In  order  to  constitute  a  "joint  authorship”  tvo  criteria  eruat  be  met: 

1.  Tech  of  the  purported  "euthors”  most  have  contributed  to  the  actual 
expression,  of  the  ideas  and  not  aerely  contributed  ideas;  and 

2.  the  "authors"  cannot  have  contributed  distinct  parts  of  the  vork. 

Tor  example,  in  the  ease  of  a  tone,  if  *1’  vrltes  the  vords  and  'B' 
vrltea  the  musle,  *1*  end  *B*  ere  not  joint  euthors.  Bather  *1'  owns 
the  eopyrltht  in  the  vords  i.s.  the  "literary  vork"  and.’B*  owns  the 
copyright  in  tha  music  l.s.  the  "musical  vork".  However,  if  'A'  and 
'B*  vrote  the  musie  jointly  and  the  vords  jointly  they  vould  be  joint 
authors  of  the  "musical  work*  and  joint  authors  of  the  "literary 
vork". 

One  of  the  consequences  of  Joint  authorship  is  that  each  author  may  restrain 
third  parties  from  using  the  vork  viehout  that  author’s  permission.  In 
addition,  a  Joint  author  may  not  grant  a  licence  or  assign  any  part  of  the 
copyright  without  the  consent  of  the  other  Joint  author(s). 

CO  Authorship  of  a  Sons 

Odder  current  copyright  lav  there  does  not  appear  to  be  copyright  in  e  eong 
Itself.  Copyright  will  subsist  In  Che  words  of  the  song  (i.e.  es  e  "literary 
vork”)  end  in  the  music  (i.s.  es  a  "musical  vork") .  However,  there  is  no 
copyright  in  the  suele  and  lyrics  co 11 actively  (Bedvood  Huaic  v.  Feldman. 
[1979]  H.P.C.I.;  but  see  Ludlow  Music  v.  Canlnt  Huslc  (1967),  31  C.P.B.  278 
end  A.T.7.  Musle  v.  Sogers  Badlo  (1982),  35  O.S.  (2d)  117). 

(g)  Collective  Works 

is  e  general  role,  in  the  case  of  encyclopedias ,  dictionaries,  newspapers, 
magazines  etc.  the  editor  or  person  who  compiles  the  entire  worX  is  the  author 
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of  the  entirety.  However,  the  persona  vho  make  the  individual  contributions, 
will  remain  the  owners  of  their  individual  works  (unless  their  work  was  done 
under  a  contract  of  service  or  under  a  commission) . 

8.  EIGHTS  OF-OWmSHI? 

The  owner  of  copyright  has  a  bundle  of  individual  rights  regarding  the 
exploitation  of  his  copyright.  The  following  rights  are  set  out  in 
Subsection  3(1)  of  the  Act: 

m 

(a)  The  sole  right  to  produce  or  reproduce  the  vork  or  any  subatantial  part 
thereof  in  any  material  fora  (3(1)). 

(b)  The  right  to  perform  the  work  or  any  subatantial  part  thereof  in  public 
(3(1)). 

(c)  If  the  work  is  unpublished,  the  right  to  publish  the  vork  or  any 
substantial  part  thereof  (3(1)). 

(d)  The  right  to  produce,  reproduce,  perform  or  publlsh_anv  translation  of  the 
vork  (3(l)a) . 

(e)  In  the  ease  of  a  dramatic  work  the  right  to  convert  it  into  a  novel,  or 
other,  non-dramatic  work  (3(l)b). 

(f)  In  the  ease  of  a  novel  or  an  artistic  vork  the  right  to  convert  it  into  a 
dramatic  vork  either  by  performance  in  public  or  otherwise  (3(l)c). 

(g)  In  the  ease  of  a  literary,  dramatic  or  musical  vork  the  right  to  make  a 
record,  film  or  other  mechanical  contrivance  of  the  vork  (3(l)d). 

(h)  In  the  ease  of  a  literary,  dramatle,  musical  or  artistic  vork  the  right  to 
reproduce,  adapt- and  publicly  present  that  vork  in  the  fora  of  a  film 
(3(l)e) . 

(i)  In  the  ease  of  a  literary,  dramatic,  musical  or  artistic  vork  the  right  to 
communicate  the  vork  by  radio  communication  (3(l)f). 

(J)  The  sole  right  to  authorize  any  of  the  aforementioned  acts  (3(1)). 

In  addition  to  the  rights  set  out  in  Subsection  3(1)  of  the  Act,  the  owner  of 
copyright  has  certain  rights  regarding  control  of  importation  of  his  vork  into 
the  country  (17(4))  and  certain  moral  rights  relating  to  the  misuse  of  his 
work  (12(7)) . 

Subsection  17(1)  of  the  Act  provides  that  copyright  ia  infringed  by  any  person 
vho  without  the  consent  of  the  owner  of  the  copyright  does  anything  that  the 
owner  has  the  sole  right  to  do.  Therefore  if  anyone  other  than  the  copyright 
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ovner  does  mrrr  o t  the  acts  act  out  in  subsection  3(1)  of  the  Act,  he  vill  he 
decaed  to  be  infringing  the  right*  of  the  copyright  ovner.  We  shall  now 
diacuaa  the  nature  of  these  individual  rights  end  vhat  amounts  to  an 
infringement  of  those  rights. 

(a)  The  tight  to  lenroduce  .the  Work  or  enr  Substantial  Part  Thereof r3Q) 

-In. order  for  a  defendant  to  be  liable  for  illegally  reproducing  the 
plaintiff's  verb.  It  is  necessary  to  shov  that  he  has  copied  the  vork  or  a 
substantial  part  thereof.  It  is  not  enough  to  shov  that  the  defendant's  work 
is  similar  to  the  plaintiff's.  If  the  defendant  has  arrived  at  the  same 
result  by  independent  effort  he  is  not  infringing  the  plaintiff's  copyright. 

It  is  therefore  possible  for  a  defendant  to  hare  produced  an  almost  identical 
York  by  independent  effort  vlthout  infringing*  the  plaintiff's  copyright. 

Because  the  defendant  is  only  liable  vhere  he  has  reproduced  or  cooled  the 
plaintiff's  vorky  he  vill  not  be  liable  vhere,  for  example,  he  haa  cut  out 
photographs  from  the  plaintiff's  magazine,  mounted  them  on  frames  and 
subsequently  sold  them  to  the  public.  In  ruch  circumstances  he  has  not  copied 
or  reproduced  the  plaintiff's  vork  and  is  therefore  not  infringing  the 
eopyright. 

In  certain  cirrms  ranees  a  defendant  may  he  held  liable  for  rob  consciously 

copying  the  plaintiff's  vork.  This  often  occurs  in  the  ease  of  songs  vhere 
the  defendant  may  have  taken  part  of  a  aong  he  had  heard  previously  vlthout 
consciously  stealing  it.  A  veil  taiovn  ease  involved  George  Harrison  vho  vas 
found  liable  for  copying  parts  of  a  musical  vork  ealled  "He's  So  Fine”.  In 
this  ease,  George  Harrison  vas  found  liable  for  infringement  even  though  it 
could  not  be  shovn  that  ha  taxovingly  eopled  the  vork.  The  Court  relied  on  the 
fact  that  the  vork  vas  substantially  similar  to  the  plaintiff* e  vork  and  that 
because  the  first  vork  vas  a  hit,  ehe  defendant  vould  have  had  the  opportunity 
to  have  heard  it  at  aoma  time  (eee  also  Gondoa  v.  Hardy  (1982),  64  C.P.2.  (2d) 
145).  •_ 

In  addition  to  the  need  to  prove  copying,  the  plaintiff  must  also  ahov  that 
the  defendant  has  reproduced  a  substantial  part  of  the  plaintiff's  vork.  What 
constitutes  a  substantial  part  is  alvays  a  question  of  fact.  Hovever,  the 
courts  vill  look  not  merely  at  the  quantity  of  material  eaken  but  at  the. 
quality  and  significance  of  the  material  that  has  been  taken. 

We  shall  nov  look  briefly  ae  vhat  constitutes  "reproduction'*  of  various  types 
of  vorks: 

1.  Literary  Works 

In  order  to  determine  vhether  a  substantial  part  of  a  literary  vork  has 
been  eopled,  the  court  vill  look  at  the  folloving  factors: 
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(a)  the  Toltme  of  material  taken,  although  the  quality  rather  than  the 
quantity  viU  be  of  Boat  importance, 

(b)  hov  much  of  the  plaintiff's  material  vas  itself  protected  by 
copyright, 

(c)  whether  the  defendant's  purpose  vas  to  save  himself  labour, 

(d)  the  extent  to  which  the  two  works  are  competing  works, 

(e)  the  nature  of  the  plaintiff's  work.  For  example  in  the  case  of  a 
historical  book,  the  courts  hare  traditionally  given  more  freedom  to 
copy  because  a  historian  would  have  intended. the  information  to  be 
used  by  the  reader.  In  addition,  historical  books  generally  have 
veaker  copyright  because  it  may  be  possible  for  the  defendant  to 
allege  that  the  information  used  by  bln  vas  taken  from  information  in 
the  public  domain  and  not  from  the  plaintiff's  work. 

2.  Dramatic  Works 

As  noted  above  in  our  discussion  of  dramatic  works,  what  ia  protected  is 
not  particular  words  or  dialogue,  but  a  particular  sequence  of  events,  and 
incidents  vhieh  tell  a  story.  As  a  result,  it  has  been  held  that  if  a 
defendant  lifts  the  plaintiff's  sequence  of  events,  plot,  and  basic  story 
line,  this  may  be  an  infringement  of  copyright  even  though  no  actual  words 
of  dialogue  or  text  are  copied. 

3.  Artistic  Works 

Generally,  in  the  case  of  a  painting,  it  is  difficult  to  establish  an 
infringement  unless  there  is  blatant  copying  such  as  a  photograph  made  of 
a  painting  and  subsequently  distributed  for  sale.  In  order  to  determine 
whether  an  infringement  of  a  painting  has  taken  place,  one  would  have  to 
look  at  whether -the  design  of  the  painting,  its  subject  matter,  colouring, 
artistic  character  *nd  feeling  have  been  taken.  However,  the  courts  have 
traditionally  found  that  only  a  virtual  counterfeit  of  a  painting  will 
constitute  an  infringement. 

4.  frttical  .ygxfea  J  v  .  , 

It  is  difficult  to  determine  exactly  what  will  constitute  substantial 
reproduction  of  a  musical  vork.  It  is  dear  however,  that  an  infringement 

exist  where  only  a  few  bars  of  the  musical  work  have  been  lifted.  One 
would  have  to  look  at  the  distinctiveness  of  the  piece  taken  to  determine 
whether  or  not  it  was  substantial.  For  example,  it  ia  more  likely  that  a 
defendant  will  be  liable  for  infringement  if  he  has  taken  several  bars  of 
the  chorus  of  a  musical  work  as  opposed  to  taking  several  bars  of  the 
background  music. 
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s.  XhautsBiasaalaiial  couring 

Section  3  of  the  A  et  provides  protection  against  reproduction  of  the  work 
la  err  material  form  whatever.  Thim  means  thet  if  a  defendant  takes  the 
plaintiff's  two— diaens ional  form  and  transfers  into  a  three— dimensional 
fora  he  will  he  infringing  the  plaintiff’s  copyright.  for  example  if  the 
plaintiff  certain  drawings  of  dolls  and  the  defendant  subsequently 

produces  the  actual  dolls  theaselres  based  on  the  plaintiff's  drawings, 
this  vlll  constitute  an  infringement. 

6.  Indirect  Cot rrlna 

Zf  the  defendant  copies  a  work  which  is  itself  an  infringement  of  the 
plaintiff's  work,  this  will  also  constitute  an  infringement. 

(h)  Te-rfQTBumgg  In  Public 

Subsection  3(1)  glTes  the  copyright  owner  the  sole  right  to  perform  the  work 
or  any  substantial  part  thereof  in  nubile.  Section  2  defines  "performance''  as 
any  acoustic  representation  of  the  work  or  any  visual  representation  of  any 
dramatic  action  in  a  work,  including  a  representation  made  by  means  of  any 
mechanical  instrument  or  by  radio  communication. 

In  order  for  a  defendant  to  be  infringing  the  plaintiff's  right 
performance,  the  defendant  must  be  performing  the  work  in  public.  Whether  or 
not  the  defendant's  performance  has  taken  plaes  in  public  ia  a  question  of 
fset.  For  example,  in  one  ease  the  defendant  took  taped  broadcasts  off  of  the 
television  and  transmitted  them  by  cable  into  the  homes  of  private  cable 
subscribers  of  the  defendant.  The  Court  held  that  this  did  not  constitute  a 
public  performance  of  the  work  by  the  defendant.  The  private  homes  of  the 
subscribers  vere  not  environments  where  members  of  the  public  at  large  were 
invited  or  entitled  to  view  the  performance  (aee  the  proposals  for  reform 
under  "Communication  by  2adio"  below) .  However,  the  defendant  was  found 
liable  for  publicly  performing  the  plaintiff's  work  when  he  broadcast  the  work 
into  his  showroom  because 'the  showroom  was  open  to  the  publie  who  were  invited 
onto  the  premises  to  view  the  telecast  (Canadian  Admiral  v.  gediffuslon. 
supra) . 

(e)  ZafeliClSiflB 

Subsection  3(1) (a)  gives  the  copyright  owner  the  sole  right  to  publish  the 
work.  Publish  is  defined  in  Subsection  3(2)  of  the  let  as  the  issuing  of 
eopies  of  the  vork  to  the  public.  It  should  be  noted  that  by  Subsection  3(3) 
of  the  let,  a  vork  is  not  deemed  to  have  been  published  if  it  is  done  without 
the  consent  or  acquiescence  of  the  author,  his  executors,  administrators,  or 
assigns. 

Before  publication,  an  author  has  absolute  rights  end  control  over  the  work, 
but  once  that  work  has  been  published,  protection  ia  subject  to  exemptions  and 
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the  term  la  Halted  la  duration.  For  example,  the  term  of  copyright  in  an 
unpublished  vork  is  perpetual.  Hovever,  once  a  vork  has  been  published 
copyright  only  lasts  for  .the  life  of  the  author  and  50  years  (see  belov). 

(d)  AfliBSitire 

Under  the  present  let,  there  are  eereral  rights  relating  to  adaptation.  For 
example,  Subsection  3(1) (b)  tires  the  copyright  owner  the  sole  right  to 
convert  s  dramatic  vork  into  a  novel  or  other  non-dramatic  vork.  In  addition. 
Subsection  3(l)(c)  gives  the  author  the  sole  right  to  convert  a  novel  or  other 
non-dramatic  vork  or  artistic  vork  into  a  dramatic  vork.  Finally, 

Subsection  3(1) (e)  gives  the  ovner  of  copyright  the  sole  right  to  adapt  his 
literary,  dramatic,  musical  or  artistic  vork  into  a  cinematographic  film. 

(e)  lasaxAlag 

Subsection  3(1)  (d)  gives  the  ovner  of  copyright  the  sole  right  to  make  any 
record,  film  or  other  contrivance  by  means  of  vhich  his  vork  may  be 
mechanically  performed  or  delivered.  The  term  "perform"  is  defined  in 
section  2  as  an  acoustic  representation  of  the  vork  or  any  visual 
representation  of  any  dramatic  action  in  the  vork  including  the  representation 
by  means  of  any  mechanical  instrument.  It  has  been  held  that  the  mechanical 
contrivance  right  gives  the  copyright  ovner  the  right  to  prevent  an  individual 
from  video-taping  a  motion  picture  (Varner  Bros,  v.  C.E.S.M.  T.V.  (1971),  65 
CP*  215). 

In  order  to  be  found  liable  for  breaching  this  mechanical  contrivance  right  of 
the  copyright  ovner,  it  is  not  necessary  for  the  defendant  to  have  made  a 
performance  of  his  record  in  public.  This  is  because  section  3(1) (d)  merely 
prohibits  the  of  a  record  by  means  of  vhich  the  vork  may  be 

mechanically  performed  or  delivered.  Ifo  mention  is  made  of  the  public 
performance  of  the  record. 

(f)  Communication  Bv.gadlo 

Subsection  3(l)(f)  entitles  copyright  ovners  to  communicate  any  literary, 
dramatic,  amsical  or  artistic  vork  by  radio  communication.  It  has  been  held 
that  this  right  does  not  eover  communication  through  cable  television  because 
"radio  communication"  requires  transmission  by  electromagnetic  waves  (Canadian 
Admiral  v.  gedif fusion^ .  As  a  result  cable  retransmission  Is  not  an 
infringement  of  subsection  3(l)(f)  and  therefore  cable  operators  have  not  been 
required  to  pay  royalties  to  copyright  ovners. 

The  Charter  of  lights  for  Creators  has  proposed  amending  the  Copyright  Act  to 
provide  protection  for  cable  transfers  and  satellite  transmissions .  Under  the 
proposals,  copyright  ovners  will  have  a  new  right  of  "retransmission".  Cable 
companies  will  be  required  to  pay  royalties  to  copyright  owners  to  retransmit 
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their  works  by  cable.  The  major  limitation  of  the  •retrenamiaaioa’*  right  ia 
that  it  will  not  affect  cable  operator*  who  retransmit  "local  signals".  The 
term  "local  signals”  has  not  jet  been  defined,  however,  it  appears  to  mean 
those  signals  currently  available  to  members  of  the  pobllc  without  the  aid  of 
eable. 

f  el  Anther*  k *  Tnfrl'nm 

Subsection  3(1)  prohibits  say  person  other  than  the  owner  of  copyright  from 
authorizing  anyone  else  to  perform  any  of  the  acts  exclusively  reserved  for 
ths  copyright  owner. 

for  example,  if  the  defendant  owns  a  record  store  and  hires  out  records  to  the 
public  for  the  express  purpose  of  the  public  making  copies  of  those  records, 
the  store  owner  mmy  be  liable  for  authorizing  an  infringement.  The 
infringement  clearly  would  exist  (because  the  persons  borrowing  the  record 
would  be  making  copies  of  the  records),  however,  in  order  for  the  store  owner 
to  be  found  liable  for  authorizing  the  infringement,  he  must  be  shown  to  have 
purported  to  have,  author! rr  to  authorire  the  act  complained  of. 

In  a  recent  United  States  Supreme  Court  decision,  the  Court  addressed  the 
question  of  whether  the  mere  ect  of  selling  video  recordings  to  the  public 
constituted  authorizing  an  infringement.  The  conrt  held  that  the  mere  sale  of 
video  recorders  did  not  amount  to  an  authorisation  by  the  teller  to  members  of 
the  public  that  they  eould  Infringe  the  plaintiff!  works  by  (making  copies  of 
them)  because  the  recorders  were  capable  of  many  non- infringing  uses  (Son? 
talgqratign  Universal.  104  S.Ct.  744  (1984)). 

QOIaflir«t  lafsiagasa 

Subsection  17(4)  protects  a  copyright  holder  in  Canada  against  competition 
from  any  unauthorized  imported  version  of  the  work  by  deeming  eny  unauthorized 
importation  of  the  work  into  Canada  to  be  an  infringement.  Seetion  27  of  the 
let  then  gives  the  copyright  owner  in  Canada  the  right  to  enlist  the 
assistance  of  Canadian  customs  officials  to  prevent  the  importation  of  such 
copies. 

This  right  to  control  importation  is  limited  by  Subsection  23(4)  in  a  number 
of  ways: 

(1)  Importation  of  not  mors  than  two  copies  for  personal  use  is  noe  an 
infringement. 

(II)  Importation  by  the  7ederal  or  Provincial  Governments  for  their  use  is 
not  prohibited. 

(ill)  Importation  by  libraries  and  institutions  of  learning  prior  to  the 
printing  or  of  a  work  in  Canada  ia  also  noe  prohibited. 
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Other  forms  of  indirect  infringement  prohibited  by  Subsection  17(4)  of  the  Act 
are: 

-  telling  or  renting  infringing  vorks; 

-  distributing  infringing  vorks; 

-  exhibiting  infringing  vorks  in  public. 

(i)  Moral  Eights 

Subsection  12(7)  gives  the  author  of  a  work  tvo  rights  vhich  are  completely 
independent  of  copyright.  These  tvo  rights  remain  virh  the  author  even  if  he 
has  subsequently  assigned  his  copyright  interest.  These  rights  are: 

1.  The  right  to  claim  authorship  of  the  book  regardless  of  assignment  of  the 
copyright.  For  example  if  'A'  vrites  a  book  and  subsequently  assigns  all 
copyright  in  the  book  to  a  publisher,  he  can  nevertheless  insist  that  vhen 
the  book  is  published  his  name  vlll  appear  as  author. 

2.  The  right  to  restrain  the  distortion,  mutilation  or  other  modification  of 
the  vork  vhich  vould  be  prejudicial  to  the  author's  honour  or  reputation. 

This  second  right  is  based  largely  on  French  civil  lav  and  is  designed  to 
protect  the  integrity  of  the  artist's  vork. 

Because  the  author's  moral  rights  survive  an  assignment  by  him  of  copyright, 
it  is  always  important  that  one  obtain  a  valver  of  the  author's  moral  rights 
vhen  the  copyright  is  assigned.  This  is  permissible  and  protects  the 
purchaser  of  the  copyright  from  any  subsequent  action  by  the  author  claiming 
that  the  purchaser  has  in  some  vay  mutilated  or  distorted  his  vork. 

The  reform  proposals  recommend  that  moral  rights  be  expanded  to  prevent  any 
modification  of  the  original  artistic  vork,  even  in  the  absence  of  prejudice 
to  the  author's  honour  or  reputation.  Hovever,  physical  relocation  of  the 
vork,  alteration  of  the  structure  containing  the  vork,  and  legitimate 
restoration  and  preservation  activities  vill  be  permitted. 

9.  nrn  OF  COFTOCST 

Section  5  provides  that:  *  "Except  as  otherwise  provided  by  this  Act"  the  term 
of  copyright  is  the  "life  of  the  author  and  a  period  of  50  years  after  his 
death." 
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SssggtigM 

(a)  Posthumous  Works 

Section  6  proridas  that  In  the  ease  of  a  literary,  dramatic  or  musieal  work  or 
an  amraring,  vhleh  has  not,  at  the  death  of  Che  author,  (or  in  the  eaae  of  a 
vork  of  joint  authorship,  at  the  death  of  the  last  tnrrlrln*  author)  been 
published.  performed  or  delivered  In  public,  copyright  subsists  for  a  period 
of  50  years  after  publication,  performance  or  delivery  in  publle  subsequently 
takes  placa. 

• 

Bote?  Subsection  3(2)  provides  that  "publication"  a  etna  the  issue  of  eopies 
to  the  publle. 

Subsection  3(3)  prorides  that  a  work  Is  not  "published"  unless  done  with  the 
consent  of  the  author,  or  his  executors,  assigns  or  administrators. 

Cb)  Joint  Works 

Under  Subsection  8(1)  the  term  of  joint  authorship  is  calculated  from  the 
death  of  the  last  surviving  author. 

(e)  Photoersoha 

Section  9  of  the  let  prorides  that  copyright  will  subsist  for  a  period  of  50 
years  from  the  aeking  of  the  negatire. 

(d)  Mechanical  Contrivances 

Under  Section  10,  protection  is  afforded  for  a  period  of  50  years  from  the 
"making  of  the  original  plate  from  which  the  eontrlranee  wee  directly  or 
indirectly  derired”.  "Plate"  is  defined  in  Section.  2  to  include  "any  matrix 
or  other  appliance  by  which  records,  perforated  rolls  or  other  contriranees 
for  the  aceouatie  representation  of  the  work  are  or  are  intended  to  be  made.” 

(e)  Anonymous  Works 

In  the  ease  of  Masale  and  Rravich  Limited  ▼,  Surrey  Bureau  Limited.  [1940] 
S.C.2.  218,  it  wa a  held  that  copyright  in  an  anonymous  vork  would  last  for  50 
years  after  the  copyright  came  into  existence  (i.e.  50  years  after  it  was 
first  reduced  to  a  material  farm.) 

•  •  • 

(f)  Crown  Cotrrrieht 

Section  11  provides  that  where  a  work  is  prepared  or  published  under  the 
direction  or  control  of  the  Crown,  copyright  subcists  for  50  years  from  first 
publication. 
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(g)  Reversionary  Eights 

Subsection  12(5)  of  the  let  provides  that  where  an  author  assigns  or  grants  an 
interest  in  his  copyright,  other  than  by  a  will,  the  assignment  or  grant 
empires  25  years  after  the  death  of  the  author. 

io.  bscistratioh 

Is  previously  discussed,  copyright  exists  regardless  of  whether  a  work  is 
registered  the  Copyright  Act.  Hovever,  there  are  a  series  of  advantages 

in  registering  copyright: 

(a)  Under  Subsection  36(2)  a  certificate  of  registration  of  copyright  is 
evidence  that  copyright  subsists  in  the  work -and  that  the  person 
registered  is  the  owner  of  that  copyright. 

(b)  Under  Subsection  40(3)  unless  an  assignment  of  copyright  is 
registered,  it  is  void  as  against  a  subsequent  bona  fide  assignee  who 

has  registered. 

(c)  Section  22  limits  the  plaintiff’s  remedy  to  injunctive  relief  vhere 
the  defendant  was  not  aware  of  the  existence  of  copyright  in  the 
vork.  Registration  rebuts  the  defence  of  lack  of  knowledge. 

(d)  Under  section  48,  performing  rights  societies  are  required  to  file 
vith  the  copyright  office  lists  of  works  they  administer,  failing 
which,  it  appears  they  may  not  be  entitled  to  collect  royalties. 


11.  ASSIGftfthirr 

As  noted  above,  copyright  consists  of  a  bundle  of  rights.  Each  of  the 
individual  rights  nay  be  assigned  or  licenced  to  various  parties,  for  various 
lengths  of  time  and  *or  exploitation  within  various  geographical  areas. 
Subsection  12(4)  provides  that  the  owner  of  copyright  nay  assign  the  r.ght, 
either  wholly  or  partially,  and  either  generally  or  subject  to  territorial 
limitations,  and  either  for  the  whole  term  of  the  copyright  or  for  any  other 
part  thereof,  and  may  grant  any  interest  in  the  right  by  licence,  but  no  such 
assignment  or  grant  is  valid  unless  it  is  in  writing.  For  example,  an  author 
of  a  book  may  sell  the  English  language  publiahing  rights  in  Canada  to  A  , 
the  English  language  publishing  rights  in  the  U.S.  to  "B"  and  the  French 
language  rights  to  "C".  '  He  may  then  sell  the  television  screen  play 
adaptation  rights  to  "D"  and  the  motion  picture  rights  to  "E"  etc.  The 
combination  of  assignments  and  licenses  is  virtually  limitless. 

By  Subsection  12(5),  when  the  author  is  the  first  owner  of  copyright,  no 
assignment  or  grant  of  any  interest,  except  by  will,  continues  to  be  valid  for 
more  25  years  after  the  author's  death. 
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By  Subaecticn  40(3),  an  unregistered  assignment  of  copyright  is  roid  a 

subsequent  boa*  fid*  registered  assignee. 

12.  PBMQS  TO  TSF21SWUXZ 

Seetioa  17  of  the  Act  lists  *  series  of  defeases  to  ea  infringement  action. 

The  most  important  defease  is  "fair  dealing  with  say  work  for  the  purpose  of 
private  acudv.  rgaearei^.  eritieism.  review  or  newspaper  gumnarw". 

Za  determining  whether  a.  use  is  fair,  the  courts  hare  generally  looked  at  the 
following  factors: 

-  how  substantial  was  the  pieee  taken  by  the  defendant? 

-  is  the  defendant* a  work  in  competition  with  the  plaintiff’s? 

-  what  was  the  major  purpose  behind  the  defendant's  work? 

-  what  was  the  nature  of  the  plaintiff's  work?  eg.  a  history  book  is 
prepared  with  a  reasonable  expectation  that  others  may  refer  to  and 
possibly  quote  from  it. 

13.  X&22XZ2 

Subsection  20(1)  of  the  Act  gives  the  owner  of  copyright  all  remedies  "by  way 
of  injunction,  damages,  accounts  and  otherwise  as  are  or  may  be  conferred  by 
law  for  the  infringement  of  a  right" . 

(a)  for  Copyright  Infringement 

Subsection  20(4)  provides  that  an  infringer  is  liable  to  pay  such  damages 
as  the  copyright  owner  say  have  suffered,  and  in  addition  thereto  ruch 
part  of  the  profits  that  the  infringer  has  made  from  the  infringement  as 
the  Court  may  decide  to  be  Just  and  proper. 

The  measure  of  damages  for  Infringement  of  copyright  is  generally  held  to 
he  e  notional  license  fee  thst  the  plaintiff  would  have  charged  the 
defendant  If  he  had  authorized  the  defendant'*  act.  In  addition  to  these 
damages,  the  plaintiff  may  also  be  entitled  to  a  separate  evard 
constituting  the  profits  the  defendant  made  on  the  infringing  copies.  In 
addition,  punitive  damag.es  have  been  awarded  where  the  defendant's  conduct 
was  deliberate  and  tantamount  to  fraud. 

(b)  Action  for  Possession  of  Tufrineing  Copies/or  Conversion 

Section  21  of  the  Act  provides  that  all  infringing  copies  of  the  work  and 
all  plates  used  or  intended  to  be  used  for  the  production  of  infringing 
copies  are  deemed  to  be  the  property  of  the  copyright  owner  who  Is 
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entitled  to  take  proceedings  for  the  recovery  of  possession  thereof. 
However,  where  some  or  ell  of  the  infringing  copies  ere  no  longer  in  the 
defendant's  possession,  the  plaintiff  nay  claim  damages  for  mziElisn 
insteed.  Damages  for  conversion  and  damages  for  infringement  or 
accounting  for  profits  ere  cumulative  rather  than  alternate  remedies. 
Howerer,  the  Courts  here  held  that  they  will  not  award  damages  for 
conversion  as  well  as  for  infringement  or  accounting  for  profit,  where 
this  would  amount  to  duplication. 


(c) 


•Pillar  Orders 


Subsection  20(1)  entitles  the  copyright  owner  to  an  injunction.  Generally 
speaking,  the  Courts  hare  mored  away  from  the  American  Cvanamld  test  for 
granting  an  interlocutory  injunction.  The  test  now  applied  requires  that 
the  plaintiff  show  a  prima  facie  or  in  certain  instances  a  prims 

facie  case  rather  than  merely  a  "substantial  issue  to  be  tried". 
fTTnlrersal  Gitr  Studios  Inc,  r.  Zellers  Inc..  (1933)  73  C.P.2.  (2d)  1 
(Fed.  T.D.);  and  Apple  Computer  Inc,  and  Apple  Canada  ..Ing^.  ▼.  flCtlFrtP.ah 
Computers  Ltd,  et  al  (unreported  decision  of  Cullen,  J.,  January  17,  1985 
(Fed.  T.D.)). 


In  an  appropriate  case,  the  plaintiff  may  obtain  an  Plllgr**  order, 

requiring  the  defendant  to  permit  the  plaintiff,  by  his  or  her 
representatives ,  to  enter  the  defendant's  premises  without  warning,  search 
and  remove  goods  which  form  the  subject  matter  of  the  action*  and  all 
relevant  documents.  This  remedy  la  available  where  it  ~can  be  established 
that  there  is  a  real  danger  that  evidence  will  be  destroyed.  In 
exercising  its  jurisdiction  to  grant  "Anton  Pillar"  orders,  the  Court 
vill,  at  the  very  least,  require  satisfaction  of  the  following  four 
conditions: 


1.  the  plaintiff  must  have  an  extremely  strong  prima  facie  case, 

2.  the  documents  or  things  to  be  discovered  or  inspected  must  be 
extremely  important  to  the  plaintiff’s  case  and  the  potential  or 
actual  damage  to  the  plaintiff  must  be  very  serious. 


3.  the  plaintiff  must  establish  that,  by  reason  of  the  character  or 
anticipated  behaviour  of  the  defendant,  advance  notice  of  the  action 
or  the  need  for.  production  of  documents  would  result  in  a  real 
possibility  of  destruction  of  the  documents  in  question,  and 

4.  the  plaintiff  must  be  prepared  to  make  an  undertaking  as  to  damages. 

n^ntgndo  r>f  America.  Inc_^  V.  Cblara  iBGx*  (1982)  69 

C.P.2.  (2d)  123). 


At  one  time,  Anton  Pillar  orders  would  require  the  defendant  to  dis close  - 
the  names  and  addresses  of  all  persons  from  whom  they  had  obtained  or  to 
whom  they  had  supplied  infringing  material.  Thia  enabled  the  plaintiff  to 
locate  the  larger  source  of  the  bootleg  masters  before  the  source  could  be 
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warned  of  impending  litigation.  Although  such  an  order  was  s&de  la  Canada 
la  Soar  Kabushlki  Kalaha  v.  Sunshine  Import  (an  uareported  deeiaioa  of  the 
federal  Trial  Division  dated  Jfoveaber  8,  1982),  the  House  of  lorda  LjJL&SiS 
film  Distributors  r.  Video  Information  Centre  [1981],  2  111  1.2.  76,  held 
that  each  an  order  violated  the  defendant*  *  privilege  againat  eel f 

since,  by  disclosing  such  Information,  the  defendants  would 
tend  to  Incriminate  thsseelves  of  the  offense  of  conspiracy  to  commit 
copyright  laf ring  meat  or  to  defraud.  Xa  Canada,  la  the  ease  of  Chin-Can 
Conunmi cation.  Com,  v.  Chinese  Video  Centre.  (1983)  70  C.P.2.  (2d)  184 
(Ted.  T.D.),  the  Coort  sugges ted  in  obiter  that  the  granting  of  such  a  - 
disclosure  order  would  violate  the  defendant's  constitutional  right 
against  a  elf- lac  rial  nation. 

(d)  fomilhS  Act  gffCMM 

Section  23  of  the  Act  provides  that  where  an y  person  knowingly: 

1.  makes  for  sale  or  rental  any  copy  of  the  work, 

2.  sells  or  rents,  any  maothorized  copy  of  the  work, 

3.  distributes  maothorized  eopiee  of  the  work, 

A.  t *  la  pohlie  any  oasothorired  copy  of  the  work,  or 

5.  imports  for  sale  or  rental  into  Canada  any  oaaothorlzed  copy  of  the 
work, 

he  can  he  sob  jeer  to  a  fine  not  exceeding  flQ.QQ  for  every  eopy  dealt  with  op 
to  s  total  of  S2QO.QO  in  rtspect  of  the  ease  transaction.  In  the  event  of  a 
second  or  subsequent  offense  the  goilty  party  say  be  fined  the  saae  aaomt  SLZ 
imprisoned  for  op  to  two- souths. 

Section  23(2)  provides  that  where  a  person  knowingly  makes  or  has  in  his 
position  any  plate  for  the  purpose  of  «*kiwg  infringing  eoples  of  say  work  or 
publicly  perforas  s  work  he  is  guilty  of  an  offense  punishable  by  a  fine  of 
1200.00.  In  addition,  the  court  may  order  that  all  infringing  eopiee  of  the 
work  (and  the  places  themselves)  be  destroyed  or  delivered  over  to  the 
copyright  owner. 

In  view  of  the  inadequacy  of  ehe  penalties,  these  provisions  in  the  Copyright 
Act  are  eeldoa  used.  Severer,  the  proposed  amends eata  to  the  Act  suggest 
Increasing  these  fines  to  a  maxima*  of  ll. 000. 000! 

(o)  Criminal  Code  Penal  ties r.  Trend  end  Theft 

Recently  the  Crown  has  instituted  a  number  of  proceedings  in  Ontario  and 
British  Colombia  under  section  338  of  the  Criminal  Code.  This  section  relates 
to  fraod,  and  prohibits  "by  deceit,  falsehood  or  other  fraudulent  means**  the 
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defrauding  of  the  public  or  any  person  of  any  property,  money  or.  liable 
security.  Where  the  subject  matter  of  the  fraud  exceeds  *200,  the  offence  is 
indictable  and  punishable  by  10  years  imprisonment.  Where  the  natter 

ia  rained  at  leas  than  *200,  it  ia  a  hybrid  offence, p^!^***  *eirs 

imprisonment  If  proceeded  with  by  indictment,  or  punishable  on  summary 

conriction. 

In  *.  ▼,  TirWood.  (1983)  42  0.1.  (2d)  65,  the  Court  of  Appeal  held  that  the 

fraud  proriaiona  of  the  CriB llll-Cflfll  **•*•; »Tt ** 

In  that  case  the  defendant  had  unlawfully  distributed  pirated  Tideo  tapes 

without  the  authorization  or  consent  of  the  copyright  owner. 

In  addition,  in  the  case  of  £•  SlE£Al£»  (1983)  42  0.1.  (2d)  225,  the  Court 
of  Appeal  held  that  a  copyright  infringer  could  be  charged  with  theft  under 

Section  283  of  the  Criminal  Code. 
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